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The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 1, 2 and 6-10 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Kennedy (2,200,956) in view of Moore (1,652,789), further in view of Wilton Book of Candy 
(Wilton Enterprises, 1981), Candy (Good Cook Techniques and Recipes, Time Life, 1981) or 
Wilton Book of Candy in view of Moore and Candy, further in view of Kennedy, or Moore in 
view of Kennedy, further in view of Candy and Wilton Book of Candy. 

In regard to claim 1, Kennedy discloses an edible ice cream cone having a top and a 
closed bottom. Claim 1 differs from Kennedy in the recitation that the composition is 
transparent and/or translucent edible glass. Edible glass is another name for hard or rock^pandy. 
Kennedy discloses the ice cream cone is made from a different candy — i.e. chocolate. Thus, 
applicants are not the first to make ice cream cones out of material that are not baked. As 
evidenced by both Moore and Wilton Book of Candy, it is well established in the art to provide 
ice cream holders from non-chocolate candy compositions. The Wilton Book of Candy employs 
conventional hard candy/edible glass, which is applicants' composition. This composition is 
notoriously well known as an edible transparent candy composition. Candy Cook Techniques 
and Recipes is further evidence of the conventionality of transparent hard candy. To modify 
Kennedy and substitute one conventional candy for another conventional candy; i.e. to substitute 
edible glass for the chocolate, for its art recognized and applicants' intended function, which is to 
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provide a transparent ice cream cone/holder, is therefore seen to have been obvious in view of 
the art taken as a whole. In regard to claim 2, candy discloses the conventionality of sucrose (i.e. 
sugar) and glucose. In regard to claims 6-9, Wilton Book of Candy and Candy disclose it is 
notoriously well known to provide hard candy with color and flavor. Whether the color is 
uniformally distributed or not is seen to have been an obvious matter of choice. Both uniform 
and non-uniform coloring is well known in the art as evidenced by the uniformly colored bowl 
and lollipops of Wilton Book of Candy and the non-uniformly colored striated candies of Candy. 
In regard to claim 10, Kennedy discloses a candy ice cream cone with a substantially circular 
top. 

Employing the Wilton Book of Candy as the primary reference, since the Wilton Book of 
Candy discloses a transparent, high boiled composition of hard candy useful as a holder for ice 
cream and since it was known to provide other candy ice cream holders including ones shaped as 
a cone as evidenced by Kennedy, to modify the Wilton Book for Candy and provide the ice 
cream holder with a conventional ice cream cone shape would therefore have been obvious. 

Employing Moore as the primary reference, since Moore teaches candy ice cream holders 
and Kennedy teaches candy ice cream holder shapes and since Wilton Book of Candy teaches a 
transparent high boiled candy shape for use as an ice cream holder, to modify Moore and provide 
the conventional cone shape and the conventional transparent composition for its art recognized 
and applicants' intended function would have been obvious. 

Claims 3-5 are rejected under 35 U.S.C. 103(a) as being unpatentable over the references 
as applied to claim 1 above, and further in view of Mentink et al (5,3 14,701), Inside R&D 
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(volume 20, No. 39, September 25, 1991) and Int'l Journal of Food Sciences and Nutrition 
(volume 48, No. 5, page 329-337). 

Claims 3-5 differ from the combination in the particular conventional sweeteners used to 
make the composition. The particular conventional sweeteners one chooses to use is seen to 
have been obvious result effective variable. The art taken as a whole teach these sweeteners 
including maltitol, isomalt, etc. have also been uses in candy as evidenced by of Mentink et al, 
Inside R&D and Int'l Journal of Food Sciences. 

Claims 15-17, 1 1 and 14 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
the references as applied to claim 1 above, and further in view of Ito (5,284,672) and Benaud 
(1,015,400). 

In regard to claim 15, Kennedy discloses a preformed sheet of candy (e.g. Fig. 4) that is 
intended to be formed into a cone. Wilton Book of Candy not only teaches to provide a 
transparent high boiled composition for use as an ice cream container, it also teaches forming a 
precursor for the container in the form of a flat, disc, sheet. Wilton Book of Candy teaches the 
precursor can harden and be re-softened for shipping. To modify Kennedy and provide a 
transparent sheet of high boiled composition would therefore have been obvious for the reasons 
given above. In regard to the recitation that the precursor for the cone is disk shaped, the 
particular shape of the sheet is seen to have been an obvious matter of design. Kennedy 
discloses one can employ a sector shaped sheet member to form a cone but as evidenced by Ito 
and Benaud, one can also employ a circular disk shaped sheet material as a precursor to form a 
cone. In regard to claims 16 and 17, the particular diameter of the disk is seen to have been an 
obvious function of the size of the edible ice cream cone desired. 



Application/Control Number: 10/702,684 Page 5 

Art Unit: 1761 

In regard to claim 11, which recites a method of making an edible, transparent ice cream 
cone, this method is seen to have been obvious in view of the art taken as a whole for the reasons 
given above. That is, the art taken as a whole teaches it was conventional to prepare a candy 
composition, form the composition into a precursor sheet form and while the sheet is still pliable, 
form the sheet into a conical shape. As fully detailed above, these are the teachings of Kennedy. 
The remainder of the art taken as a whole teaches one can employ high boiled compositions of 
sucrose and glucose to form transparent edible glass and shape a precursor circular disk of the 
composition while still pliable around a mold/mandrel. Ito and Benaud are relied on to teach that 
it would have been obvious to employ a conical mold/mandrel to create a conical edible 
container. As detailed above, one could equally employ Wilton Book of Candy to teach 
preparing the high boiled sugar composition, forming a circular disk and wrapping the disk 
around a mandrel that imparts the final desired container shape and modify Wilton Book of 
Candy to employ a conical shape as taught by the art taken as a whole. Similarly for using 
Moore as the primary reference. In regard to claim 14, which additionally adds that the disk is 
cooled and then reheated to make it pliable, Wilton Book of Candy clearly teaches that high 
boiled disk shaped compositions can be allowed to cool and then be reheated to make it pliable 
as is done with the ice cream dish. 

Claim 12 is rejected under 35 U.S.C. 103(a) as being unpatentable over the references as 
applied to claim 1 above, and further in view of Hoffmann et al (4,744,997), Ogata et al (JP 2- 
207746), Sakuma (JP 60-130342) and Morimoto et al (JP 61-185154). 

The art taken as a whole as applied to claim 1 discloses it would have been obvious to 
form a high boiled sucrose/glucose composition and feed it to a mold to form a transparent edible 
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glass in the shape of an ice cream cone for the reasons given above. Claim 12 differs from the 
combination in the use of an extruder. The combination of references disclose essentially batch 
operations to form the molded product. However, as evidenced by Hoffmann et al, Ogata et al, 
Sakuma and Morimoto, it was well established to form candy compositions in a continuous 
operation using an extruder and to modify the combination and employ a continuous operation 
employing an extruder for its art recognized and applicants' intended function would therefore 
have been obvious. 

Claim 13 is rejected under 35 U.S.C. 103(a) as being unpatentable over the references as 
applied to claim 12 above, and further in view of Wilton Your Book 1994, Disney's Family 
Cook Book (5/96), Product Alert (1 1/12/90, page 85), HFD (1 1/12/90, page 85), Cincinnati 
Post(12/16/92,p. ID) and Oregonian(12/10/96,p.FD01). 

Claim 13 differs from the combination in that the sheet is broken up and reheated and 
extruded. The specification is unclear why this is done. Perhaps it is to make the candy at one 
location and ship it to another location for processing into the cone shape. In any case, as 
evidenced by of Wilton, Disney's Family Cook Book Product Alert and HFD, it is well 
established to form a candy composition, given it shape in small discrete form, and then use 
these individual pieces in a re-melting and molding process. Cincinnati Post and Oregonian 
employ candy pieces that have been previously molded and which are then reduced into smaller 
pieces, heated to melting and reshaped to form a glassy shape. Whether one forms the 
composition into a sheet and breaks the sheet up into small pieces or cast the composition 
directly into small pieces is seen to have been an obvious result effective variable. 

The remainder of the references cited on the USPTO 892 form are cited as pertinent art. 
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Any inquiry concerning this communication from the examiner should be directed to 
Steven L. Weinstein whose telephone number is (571) 272-1410. The examiner can generally be 
reached on Monday-Friday from 7:00 a.m. to 3:30 p.m.. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on (571) 272-1398. The fax phone number for the 
organization where this application is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. 

For more information about the PAIR system, see http://pair-direct.uspto.gov. Should you have 
questions on access to the Private PAIR system, contact the Electronic Business Center (EBC) at 
866-217-9197 (toll-free). 

S.L. Weinstein/dh . f\ 



November 4, 2004 




